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Statute of Limitations

This memorancdum is in response to your request for technicai
advice dated March 31, 1988, on the interplay of the TEFRA
statute of limitations, section 6229, witn consenitc executed on
Ferm 872-As.

Issue

Can the one year statute of limitations under section
f) be valialy extended? -

Conclusion

e agree with your analysis of the three nypotheticals in
your menorandua, however, we would have you emphasize that
section 6229(f) can not be extended beyond the one year period.
In your first two hypotheticals the statute is being extenaed
under sectiocn 6501(a), not under section 6229(f). We think the
draft of your technical advice does not make that point clear.
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Finally, even though we agree that the consents extending
the period of limitations unader sectiocn 6501(a) could be
sufficient to cover the converted items, we are not certain
whether the Courts will uphold this position as it has not yet
peen litigated. As you noted in your memorandum, no
recommendation should be given for extending the period of
iimitations beyond the one year period specified in secticn
6229(f).

Facts
You propose three factual situations. In the first
situation, the taxpayer signs a 906 closing agreement for

partnership items and a Form 872-A 1s also executed, You do not
specify if the 872-A is unrestricted, but it appears that it is
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what you intended. Both the ciosing agreement and the Form 87%-A4
were executed whiie the period of limitations under section
6501 (a} is still open.

In the second situation, the taxpayer executes an
unrestricted Fora 872-A for nonpartnership items within the three
year period provided by section 650l(a). Then after section
6501 (a) would have expired (absent the Form B72-Aa}, but while ine
statute i1s open under section 622%(a), a Ci031lNg agreenent is
executed for partnership items.

In third situation, the taxpayer uoes not execute a& Forw
Z2-5 within the time prermitted under section €501(a). Tae
atute of limitations is open solely by section 6229(a). &
0sing agreement is then executed by taxpayer and the Service
r

8
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£ partnersnip items. A Form 87Z-A 1s then executeds.

i
0

Digcussion

it 1s our position theat section G2ZG(f) can not be extended
beyonc the one year period. There 18 no specific provision in
the code aliowing for the extension of that section. Each of the
otlier provisions dealing with the period of Limitations have a
COde section providing for extension. Section 6229%(a) can be
extendeu by consent, and it i1g so provided in the coue under
section 6229{b)(l). Section 6229(a) can also be extended by &
consent signed under secticn 6501(c) (4)y, if the consent
gpeclilcaiiy refers to partnership items. See section
622%(p)(2). Section 6501 (a) can be extended by consent undger
C501(c) (4). Tnat section Drovices:

(4) Extension by Agreenment - [fhere, before
the expiration of the time prescribed ip this
=ection for the assesswment of any tax imposedu
by thic titlie, except the estate tax provided
in chapter 11, Dboth the secretary and
taxpayer have consented in writing to its
ascessment aftelr such time, the tax may be
assessed at any time pricr to the expiration
of the period agreed upon. The period so
agreea uponh Lay be extended by subsequent
agreeiments in writing made pefore tne
explration of the period previously agreed
upon. (emphasis added)

Section 6501(c)(4) is not nade applicablie to section 6229(f) by
any other provision in the code.




Since section 6229(f) cannot be extended beyond the one year
period specified, it may be an unnecessary risk at this time to
obtain a consent under section 6501(c) (4) involving converted
partnership items, which purportedly extends the statute of
limitation for assessment beyond the one year period specified in
section 6229(f). Although we believe an unrestricted consent
obtainead under section 6501 (c) (4) should be sufficient to cover
the converted items under section 6501(a), this position is
untested in the courts. Sc uniess we cannot assess within the
one year period, we dc¢ not recommend extending the pericd. As
we noted, at the time partnership items are converted to
nonpartnership items, there are two possibie periods of
iimitation that are applicable, section 6229(f) and section
6501 (a) (to the extent that it has not expired). In your factusal
situations, consents are obtained and executed both within the
time before section 6501(a) expires and after section 6501(a) has
expired.

We agree with your anaiysis of the first and second
Situation, assuming tiue taxpayer signed an unrestrictea consent.
If the consent specified particular issues, there may be a
proolem with the consent applying to the converted itenms.
although we agree that these consents couid be sufficient to
extend the period of limitations under section 6501 (a), we do nct
recommena extending the period for assessment beyond the one year
periou specified in section 6228(f). A5 you properiy noted at
the end of your memoranduw, nc court has not yet addressed the
valildity of such extensions and there is no point in risking loss
of revenue to the Government on a position not yet tested in the
Courts. We also agree that other administrative problems could
be created by such extensions.

As regaraing the third hypothetical, we beliieve that the
consent obtained after the expiration of section 6501(a) is
insufficient to extend the period of assessment for the converted
items. As you concluded and as discussed above, there is no
provision for extending the period of limitations under section
6229(f) beyond the one year provided for-in the code. Therefore,
assessment should be wmade within one year after the settlement
agreement is entered into. Further, the consent will not revive
the otherwise expired statute of limitations under section
6501 (a).

If partner level determinations are requirea for affected
items, then the notice of deficiency issued under section
6230(a) (2) (A) for such items shouid be issued within one year as
provided under section 6229(f). There will be no problem with a
second notice of deficiency being issued under section 6212 Ffor
the other partnership items covered by the consent. §gee section
6230(a)(2)(C).
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Althougn you did not reguest specific advice on the lancuage
usec in tne Form 872-R, we would suggest that 1f a 872-A is useu
to extend the period of limitations, and there is a possibility
that partnership items may be converted to nonpartnership iteus,
the language of the form should be modified so that it will not
terminate upon the issuance of a notice ui ueiicliency lssueu
under section 6212 (as compared to a notice issued under section
6230). liere is a suggesteu wccification:

(1) The anmount(s) of any Federal (kind of tap) tax due
on any return(s) nmace uy or for the above taxpayer(s)
for the per d(s) encec may be assesseu on

or before tne 90th aay after: {a) the Internal ERevenue
Office considering the case receives Form §72-T, Notice
of Termination of Special Consent to Extend the Time to
Assess taxz, from the tazpayei(s}; or (b) the Internail
Revenue Seivice wmaiis Form C72-T to the taxpayer(s); or
{(c} tne Internal Revenue Service mails a notice of
cdeficilency for such period(s); except that if & notice
of Geficiency is sent to the taxpayer(s), the tiwme for
eéspéssing the tax f£or the period{s) stated in the
notice of ceficiency wiili end 60 ways after the pericd
auring which the nanlng of che assessaent 10
prohioited; f[e; ¥
othey thap ope issyec under L.C. 5 6230(&)!2)(A)(11)
- s yelating EiC D Eslidy, wili L

partnershily jtens whicuy Lave been Qr are Jlater

e do noi reconsend that the consent contain language to the
effect that an extension will appliy to converted pertnership or
atfecteu items, as it could pe interpreted that wiere we do not
wake specific reference to such items, the eutensicn does not
appry to them.

Another problem that could arise with the 872Z-A consents
involves the period fcr assessment. These consents provide for
90 days te assess once the consent is termminated. Under section
©€229(f) the Service hes one year to ascess after the partnership
items becone nonyortnersnlb items., If the consent specifically
made reference to the converted items, a taxpayer may arcue that
any assessment made past the 96 days (assuming no petition is
filed), but within the one year period, would be untimely due to
the Service's agreement to the terms of the 872Z-A. We do not
think this arqument would be successful, but due to the
uncertainties we woulé recommend that if & Form 872-A is used,
the modified language shown above may hely avoid this problen.




Although a consent obtained by a Form 872 or 872-A may be
sufficient to extend the period of limitations for converted
partnership items, we do not recommend extending beyond the one
year period of section 6229(f), unless absolutely necessary. It
is unclear what position the courts will take on the consents and
our arguments providing for the consents to be sufficient are not
supported by precedent. :

Should you have any guestions regarding this memorandum,
please contact Marsha Keyes at FTS 566-4174.

MARLENE GROSS
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ATHLEEN E. WHATLEY
Chief, Tax Shelter Brantt




